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1. The meaning of a term ‘privacy’

Etymology of the word ‘privacy’ derives from Latin privus, meaning ‘one's own, private;
separate, single”’. The term is polysemic and there is no legal definition of it. Polish judicature and
legal doctrine did not hammer out one, consistent definition of privacy. They make use from foreign
research (S. Scolio, A. Westin) and they come to the conclusion that privacy is associated to several
areas of live, such as freedom, intimacy, ownership, and also right to decide autonomously, right to
reveal or not information about oneself and right not to be interfered overly with thoughts (e.g.

advertisement)®.

It is important to emphasize that privacy in labour law cannot be understood as widely as in
civil law or public law. It results directly from character of employment relationship. One of its
essential features is subordination. Employee is obliged to work under employer’s superiority and
due to that fact the employer is entitled to control how employee performs their duties. The key to

define right to privacy is to find balance between permissible acts and breach.

2. The Constitution of the Republic of Poland of 2nd April, 1997

Term “right to privacy” is not explicitly mentioned in The Constitution Of The Republic Of
oland” (hereinafter: the , but it can be interpreted from many articles, in particular ones whic
Poland’ inafter: the CRP), but i be interpreted f: y articles, in particul hich

are dealt about human dignity, that is thought to be the root of right to privacy.

The Article 30 of the CRP. The inherent and inalienable dignity of the person shall constitute a source of
freedoms and rights of persons and citizens. It shall be inviolable. The respect and protection thereof shall be the

obligation of public anthorities.

Dignity marks the boundary for the public interference in an individual's matters, and thus in

his privacy as well.

Legal doctrine claims dignity to be both legal right and absolute value, which expresses
a source of all other legal rights. It inheres every human being regardless of citizenship and whether

one conducts indignly. In accordance to the Article 30 and the Article 1 of CRP (,,The Republic of

R. Kumaniecki, Stownik lacirisko-polski, Warszawa 1967.
2S. Scolio, Transforming Privacy: A Transpersonal Philospy of Rights, London 1998, p. 1-2.
3 'The Constitution Of The Republic Of Poland on 2 April 1997 (Dz.U.1997.78.483 as amended).



Poland shall be the common good of all its citizens.”) respect for dignity is constitutional value of

utmost importance and axiology of constitutional rights is built around it*.

1.1. Articles of Constitution related to right to privacy:

The Article 47 of the CRP. Everyone shall have the right to legal protection of his private and family life, of his
honour and good reputation and to make decisions about his personal life.

The Article 49 of the CRP. The freedom and privacy of communication shall be ensured. Any limitations thereon
may be imposed only in cases and in a manner specified by statute.

The Article 50 of the CRP. The inviolability of the home shall be ensured. Any search of a home, premises or
vehicles may be made only in cases and in a manner specified by statute.

The Article 51.1 of the CRP. No one may be obliged, except on the basis of statute, to disclose information
concerning bis person.

2. Public anthorities shall not acquire, collect nor make accessible information on citizens other than that which is
necessary in a democratic state ruled by law.

3. Everyone shall have a right of access to official documents and data collections concerning himself. Limitations upon
such rights may be established by statute.

4. Everyone shall have the right to demand the correction or deletion of untrue or incomplete information, or
information acquired by means contrary to statute.

5. Principles and procedures for collection of and access to information shall be specified by statute.

The Article 53.7 of the CRP. T)e freedom to publicly express religion may be limited only by means of statute
and only where this is necessary for the defence of State security, public order, health, morals or the freedoms and rights
of others.

The right to privacy in the CRP consists of positive and negative elements. The positive
elements are: right to legal protection of private and family life, honour and reputation, right to make
decisions, freedom, right to privacy of communication, inviolability of the home. The negative

elements are the right not to disclose information concerning oneself — ‘information’s autonomy’.

Private and family life is understood as all the aspects of human life which cannot be rate as

a public life, hence the aspects related to family, friends and co-workers, gathered as widely, as

4 L. Gatlicki w zdaniu odr¢bnym do pkt 3 orzeczenia TK z dnia 28 maja 1997 ., K 26/96.
> M. Wujczyk, Prawo pracownika do ochrony prywatnosci, WKP 2012.



possible.” Moreover not only relationships should be qualified, but also all the information about
individual, e.g. health state, marital status, habitual residence, worksite, interests, and so one. As
a family life we understand all the factual circumstances related to family, included ones that are not

valid from legal viewpoint.

In accordance to the Act of 29 August 1997 on the Protection of Personal Data (unified text:
Journal of Laws of 2014, item 1182 with amendments) not only a citizen, but everyone who resides

in Republic of Poland has a constitutional right to privacy.

Due to the Article 49 of the CRP any form of communication is under protection, e.g. verbal
ot nonverbal, recorded or not and at any other form’. Thus, as a rule, any interference with passing

information is forbidden — censorship, surveillance, data gathering, etc.

The Article 51 of the CRP is the closest to right to privacy. Information’s autonomy is
regulated there. The Constitutional Tribunal in its judgement of 1% February, 2002 (ref.
U 3/01, OTK-A 2002, nr 1, poz. 3.) defined it as the ‘right to make autonomous decisions about
disclosing information concerning themselves as well as the right to exercise control over the
information, which is being possessed by another party’. As a rule it is understood as the right not to
disclose any information related to individual, also if the information is associated to public life.

Exceptionally, the right can be limited.

1.2. Adressess of a constitutional norm

It is important to determine to whom constitutional norms imposing right to privacy are
aimed at. As a rule constitutional norm are aimed at public authorities, especially legislature. They
determinate how statues shall be imposed. But in this case the Constitutional Tribunal claims right to
privacy to have both vertical and horizontal character. Vertical character is interpreted as
a relationship between public authorities and individuals, and horizontal — between equal individuals.
Thus, the employet’s obligation to comply with right to privacy arises directly from Constitution.
Due to the fact that privacy, as a derivative from dignity, has superior role in hierarchy of values this

solution is legitimate, but it not absolves Parliament form an obligation to enact elaborate norms.

¢ P. Sarniecki, Komentary do art. 47 Konstytugi RP w: L. Garlicki, Konstytuga RP Komentarg, t. 111, Warszawa 2003,
p- 2.

7. Skrzydto, Komentarz do art. 47 Konstytugji RP w: Skrzydlo Wiestaw, Konstytucja Rzecgypospolitef Polskiej. Komentarz., Lex
2013.



1.3. Constitutional limitations

The Article 31.3 of the CRP. Any limitation upon the exercise of constitutional freedoms and rights may be
imposed only by statute, and only when necessary in a democratic state for the protection of its security or public order,
or to protect the natural environment, health or public morals, or the freedoms and rights of other persons. Such

limitations shall not violate the essence of freedoms and rights.

Any limitation of constitutional rights must be imposed only in cases and in
a manner specified by statute. It must be motivated by a superior interest of society. The interest
must be superior to that specific right which is being limited, the limitation must be proportional and

cannot lead to infringement of the substance of a right.

An example of legitimate limitation of right to privacy in employment can be found in The
Act of 29 August 1997 On The Protection Of Personal Data (In accordance to the Article 3, the Act
is applied to employers who are mainly natural or legal person or organization unit without legal
entity who ‘are involved in the processing of personal data as a part of their business or professional
activity or the implementation of statutory objectives’. Statue in the Article 23 enumerates situations,
in which data can be collected and processed by that person. The limitations can be divided into two
categories: the ones that require allowance the data subject and the ones that not require such

allowance.

The Article 23 of the Protection Of Personal Data Act. 7. The processing of data is permitted only if:

1) the data subject has given his/ her consent, unless the processing consists in erasure of personal data,

2) processing is necessary for the purpose of exercise of rights and duties resulting from a legal provision,

3) processing is necessary for the performance of a contract to which the data subject is a party or in order to take steps
at the request of the data subject prior to entering into a contract,

4) processing is necessary for the performance of tasks provided for by law and carried ont in the public interest,

5) processing is necessary for the purpose of the legitimate interests pursued by the controllers or data recipients, provided
that the processing does not violate the rights and freedoms of the data subject.

2. The consent referred to in paragraph 1, point 1 may also be applied to future data processing, on the condition that
the purpose of the processing remains unchanged.

3. Should the processing of data be necessary to protect the vital interests of the data subject and the condition referred to
in paragraph 1, point 1 cannot be fulfilled, the data may be processed without the consent of the data subject until such

consent can be obtained.



4. The legitimate interests, referred to in paragraph 1, point 5 in particular, are considered to be: 1) direct marketing of
own products or services provided by the controller,

2) vindication of claims resulting from economic activity.

3. Right to privacy as a personal interest in Statue of 23 April 1964 —
the Civil Code

The Article 23 of the Civil Cod€®. Personal interest of a human being, such as in particular health, freedom,
dignity, freedom of conscience, surname or pseudonym, image, confidentiality of correspondence, inviolability of home as
well as scientific, artistic, inventive and reasoning activities shall be protected by the civil law regardless of the protection

provided for by other provisions.

There is no legal definition of a personal interest in polish system of private law. In legal
doctrine there are two main approaches how it should be defined. S. Grzybowski, represents
subjective opinion and admits that protection of a personal interest shall not be depended on
presence of a particular condition, understandable in any case. Emotional state of an individual is
sufficient to gain legal protection. He also claims that subjectivity, as long as immateriality,
characterizes any personal interest, thus any endeavour to create universal rules are contrary to

fundaments of personal interest.

On the other hand, Z. Radwanski considers personal interest as an interest inherently related
to human being, regardless their individual approach to it, which is non-financial and cannot be
expressed in any economical category. Notwithstanding it can affect economical status of individual

(e.g. opinion can affect earnings of a employee).

There are also some judgements in which attempt to define personal interest can be found.
The Supreme Court in its Judgement of 10 June 1977 (ref. II CR 187/77) ruled that personal interest
consist of elements that together allow individual to develop their personality and make use of
goods, that are accessible on that particular stage of socio-economic development and protect their
existence. There is also an established opinion, which recurs in several Supreme Court’s judgement
that personal interest’s protection cannot depend on individual’s sensitivity (subjective opinion). That

sensitivity can differ because of one’s characteristics, traits or preconditions. Thus personal interest’s

8 The Act of 23 April 1964 Civil Code (consolidated text Dz.U.2016 pos. 380).



criteria must be objectified. During the process court must consider both wider audience

perceptions, social standards of conduct and customary norms’.

To sum up, it can be acknowledged that there is a predominant opinion how personal
interest shall be interpreted. They are incorporeal, inalienable, non-financial, but can affect
economical status of individual, inherently personal — they come into being with birth and expire
with death, non-transferable and can be vindicated only by an injured person and they are worthy of

legal protection if infringement can be considered with objectivity."

In Supreme Court opinion personal interest are related to private and family life and human
intimacy''. By virtue of the face that it is impossible to foresee diversity of a human life, catalogue of

interest is open'. Also it is being referred to by use in the Article 23 term “such as in particular’

As a result of all that consideration, it is certain that right to privacy can be classified as
a personal interest. However, there is remote possibility to find in real life situation in which only
one, extracted personal interest is injured. More often ranges of different personal interest coincide.
Not only it is impossible to singularise one from another but also they incorporate the same

components. Moreover, each personal interest is protected in the same way.

3.1. Personal interest in employment — labour dignity

Polish legal doctrine distinguishes a category of personal interests related to work. It is called
‘labour dignity’. It is a catalogue of values particularly important in employment relationship. They
arise in connection with creating employment relationship and they consist of employee’s self-esteem
and personal efficacy. Employee in workplace should be considered both a good professional and
earnest worker and also experience to be trustworthy and appreciated by an employer”. Infringement
of right to privacy can affect labour dignity. In general, as a infringement of the labour dignity can be
classified: assault, indecent behaviour, unjust assessment, spread untruth opinion about employee,

illegitimately sentence penalty for breach of order'. In that catalogue can be found infringement

? See the ruling of the Supreme Court of 11t March 1997 (ref. III CKN/97), and similatly ruling of the Suptreme Court
of 6t Octobet, 1969 (ref. I CR 305/69), ruling of the Supteme Court of 12th November, 1974 (tef. I CR 610/74), ruling
of the Supreme Court of 5t April, 2002 (ref. II CKN 350/00) and so on.

10 The ruling of the Supreme Court of 215t October, 2008 (ref. II PK 71/08).

" The ruling of the Supteme Coutt of 18™ January, 1984 (ref. ICR 400/83).

12 Wytrok Sadu Najwyzszego z dnia 9lipca 2009¢., II PK 311/08, MPP 2010, nr3, s.143-147.

13 ] Jotczyk, Zagadnienie ochrony débr osobistych w prawie pracy, ,,Patistwo i Prawo” 1963, nr 5-6, s. 820 in.

14 The ruling of the Supteme Coutt of 21t October, 2008 (ref. II PK 71/08)



against the right to privacy, e.g. processing employee’s data without permission, surveillance,
assessment based on information researched with breach, spreading employee’s personal

information.
3.2. Personal interest protection

The Article 24 of the Civil Code § 1. A person whose personal interest is_jeopardized by another person’s
action may demand that the action be abandoned, unless it is not illegal. In the case of actual violation, he may also
demand that the person who committed the violation perform acts necessary to remove its consequences, in particular
that the letter make a statement of relevant content and in relevant form. On the basis of the principles provided for by
the Code he may also demand pecuniary compensation or a payment of an adequate amount for specified community
purpose.

§2. 1f; as a result of a personal interest damage to the property was inflicted the injured party may demand it to be
redressed on the basis of general principles.

3. The above provision shall not prejudice the entitlements provided by other provisions, in particular by copyright law

and by patent law.

Due to the quoted article, personal interest protection depends on meeting several
prerequisites. Firstly, the personal interest must exist objectively (as it was referred in previous
paragraphs), an infringement must be a consequence of employet’s action or omission and that
action or omission must be unlawfulness against that interest from the legal point of view or in the
lights of principles of community life.”” The Supreme Court claims prerequisites that exclude

unlawfulness to be:

1. action or omission is not illegal,

2. infringer perform their legal right,

3. subject has given their consent (not in all cases),
4

protection of a justified interest'®.

The legal regulations governing the protection of personal interest are:
1. claims for refraining from actions posing a threat of infringement to a personal interest,

2. claims for seizing a continuous action already infringing a personal interest,

158, Kryczka, Wybrane dobra osobiste w zatrudnienin.
16 The ruling of the Supteme Coutt of 19th October 1989 (ref. II CR 419/89).



3. claims for legally binding determination that an individual is entitled to a given personal
interest and that it is infringed by another individual,

4. claims for remedying damage,

5. claims for monetary recompense for the harm suffered,

6. vindictive damages for specific social purpose'’.

This claims can be divided into two groups: non-property claims (1-3) and property claims (4-6).

4. The Labour Code

The Article 11. Employers are oblied to respect the dionity and other personal riohts of employees
iploy 24 Sp gnity P /8, 1ploy:

An employee's right to privacy collides with his employet's right to supervision at work.
Deciding which methods and means applied by the employer are allowed in light of the right to
privacy is always depending on the specific situation, especially on the kind of work, level of
responsibility, employet's justifiable lack of trust etc. Generally it can be stated that the employer has
the right to use technical means (cameras, phone tap), if it serves to protect his significant interest,
reaching the desired goal is highly probable, and the use of other means is impossible or otherwise

highly difficult”. In such a case the employet's actions will not be unlawful in nature.

The rule points solely to the relation between an employer and his employee, and may be
applied only in such relation. In light of the very narrow definition of an employee in the polish law
it may seem that a large group of people is excluded from this regulation (for instance people
applying for a job, or employed under a form of employment outside of the labour code). These

people are protected by the regulation of the Civil Code®

. Why isn't the direct application of the civil
law regulation to the employees sufficient then? Because of the uneven position of the employer and
employee in an employment arrangement, the labour law tries to compensate for this disproportion
by equipping the employee with more effective instruments designed for protection of his rights,

then the civil regulation would.

17 https:/ /en.cgolegal.pl/setvices/litigation-department/protection-of-personal-interests/
18 The Act of 26 June 1974 Labour Code (consolidated text Dz.U.2016 pos. 1666).

19 K. Jaskowski, Komentarzg aktualizowany do Kodeksn pracy, Lex 2016.

20°S. Kryczka, Wybrane dobra osobiste w zatrudnienin.



4.1. Relation between personal interest protection and the protection provided in the Labour

Code

The predominant part of the doctrine claims that personal interest protection from the Civil
Code is independent from the protection provided to the employee by the regulations of the labour
law”'. This means that the employee may vindicate a claim resulting both from violating the right to
privacy from the Article 24 of the Civil Code and from the regulations of the Labour Code™. An
exclusive application of the specific regulation or a limitation of application of the general regulations
of the Civil Code, eventuates neither from the content of the Articles 23 und 24 of the Civil Code

nor from any other regulation of the Labour Code®.

4.2. Protection provided in the Labour Code

The protection in labour law should be divided into individual (to which individual
employees are entitled to) und collective protection (eventuating from the regulations of collective

labour law).

From among the means of individual protection, the doctrine points to rectification of the
work certificate, a claim for quashing the penalty for breach of order and discipline, and also the
right to termination of an employment contract without notice due to serious infringement of basic
employer's obligations towards the employee. Some authors also point to a claim arising out of
a defective termination of a permanent employment contract and claim arising out of a defective
termination of an employment contract without notice. These measures serve protection of

employment more than protection of personal interest™.

The norms of the collective labour law regulate the relations between the organization of
employees, and employers and their organizations. Collective labour law includes the trade union
law, arrangement law, collective labour litigation law. As the definition of collective labour law
indicates, organizations of employees are obligated to protect the interests and right of employees
with their actions, under which falls the dignity of the employee (J. Wratny), through which also the

right to privacy.

2V H. Szewczyk, Ochrona débr osobistych w gatrudnienin, wyd. Oficyna, 2007, Rozdziat 8.1.

22 1. Zamotska, Stosunek ustaw szezegdlnych do kodeksn cywilnego, Studia Cywilistyczne, t. 18, Krakéw 1971, p. 53.

2 1. Ignatowicz (w:) System prawa cywilnego, t. 1, Czes¢ 0gdina, red. S. Grzybowski, Ossolineum 1985, pp. 865-867.

24 H. Szewczyk, Powsgechna ochrona trwatosci umownego stosunku pracy po nowelizacji kodeksu pracy, Z Problematyki Prawa Pracy
i Polityki Sogjalne), red. A. Nowak, t. 13, Katowice 1998.



The Article 1 § 1 of the Act of 23 May 1991 on Trade Unions”: A trade union shall be
a voluntary and self-governing organisation of the employees, founded to represent and protect their rights, professional

and social interests.

The Article 4 of the Act on Trade Unions. Trade unions shall represent employees and other
persons referred to in Section 2, the unions also protect their dignity, rights, and material and moral interests both

collective as well as individual ones.

Trade unions have the competence to evaluate projects of statutes and executive acts within
the scope of the tasks of the trade unions defined by the Act on Trade Unions, although these

evaluations have no binding nature to the legislator.

Trade Unions can influence the situations of the employees more directly through acts of
collective labour law, which may establish material and legal guarantees of provision acquisition,
indicate preventative or removal measures towards emergent violations on the workplace level und
above®. Which is why acts of collective labour law are the instrument, which can establish additional
stringency for the employer within the scope of privacy right protection, which are not provided by
the common law, and also establish additional protective instruments (i.e. different kinds of legal
claims). Such acts can also detail the controlling powers of the employer (i.e. ways and procedures

for use of cameras in a workplace).

4.2.1. Claim for quashing the penalty for breach of order and discipline

Wrongful application of a disciplinary penalty all by its self cannot violate the privacy right,
however the employer may apply a penalty based on circumstanced, which came to light through
a violation of that law (i.e. by means of an illegal monitoring) or due to circumstances which came to
his attention however by use of legal methods, but these circumstances have no connection to the
employment relation (i.e. imposing a disciplinary penalty for wrongful conduct, taking place outside
of the workplace and work hours und unrelated to the employer or workplace). Provisions of the
Article 112 § 1 of the Labour Code state that if a penalty is applied in violation of the provisions of

law, the employee may object. It is generally acknowledged that the objection may refer to the

% The Act of 23 May 1991 on Trade Unions (consolidated text Dz.U.2015 pos. 1881).
20 H. Szewczyk, Ochrona débr osobistych w zatrudnienin, p. 239.



groundlessness, incommensurability of the penalisation®’. An employee who has filed an objection

may apply to revoke the penalty applied towards him.

The Article 112 of the Labour Code { 1. If a penalty is applied in violation of the provisions of law,
the employee may object within 7 days of receiving the notification about the penalty on him. The employer decides
whether to accept or reject the objection after hearing the opinion of the enterprise trade union representing the employee.
If the objection is not rejected within 14 days from when it is filed, the objection is considered as having been sustained.

§2. An employee who has filed an objection may, within 14 days from the notification about the objection
being rejected, apply to the labour conrt to revoke the penalty applied towards him.

§ 3. If an objection concerning a fine is sustained or the fine is revoked by the labonr court, the employer is

obliged to return the equivalent of the fine to the employee.

4.2.2. Claim for rectification of the work certificate

As in the case of wrongful application of a disciplinary penalty, a defective issue of an work
certificate may have an indirect connection to a breach of privacy right of the employee. The
employer may disclose information about the employee in the work certificate, which he is not
authorised to disclose.

According to the Article 97 § 2' of the Labour Code, an employee may within 7 days from
receiving the work certificate submit to a request to the employer to correct the work certificate. In
case of a refusal the employee has the right within 7 days of the refusal to file the request to the
labour court. On grounds of the Article 99 of the Labour Code an employee who suffers damage
due to an issue of an incorrect work certificate may put forward a claim for redress of damage cause
by the employer (payment of compensation), when all of the following three prerequisites are met:
the employer has issued an incorrect work certificate, an employee remained unemployed due to that
fact and has suffered damage to property, staying in a direct connection to the issue of an incorrect
work certificate®. To this claim regulation of contractual liability (the Article 471 of the Civil Code)
are applied in such cases, when the incorrect issue of a work certificate has caused
a different damage, than a loss of earning of the employee®. An incorrect work certificate is defined
as one, which contains information that is contrary to the actual state of affairs to the date of its

issue. The burden of proof lies with the employee.

21 L. Salwa, Prawo pracy inbezpieczeri spoteczmych, Warszawa 1999, s. 177; tenze, Kodeks pracy po nowelizagi. Komentarz,
Bydgoszcz 1996, p. 162.

28 B. Maniewska, Komentarz aktualizowany do ustawy g dnia 26 cgerwea 1974 r. Kodeks pracy (Dz.U.98.21.94)., Lex 2016.

29 'The ruling of the Supreme Court of 13t Octobet, 2004 (ref. 11 PK 36/04).



The Article 97 of the Labour Code { 1. Upon the termination or expiry of an employment relationship, the
employer is obliged to issue a work certificate to the employee immediately. The issue of the work certificate may not
depend on the previous settlement of accounts between the employee and the employer. |...)

§ 2. The work certificate provides information on the period and type of the work performed, job positions held, the
manner of the termination or the circumstances of the expiry of the employment relationship as well as other information
necessary to establish the employee's entitlements and social insurance entitlements. Furthermore, the work certificate
should contain a note on withholding any remuneration for work, in the meaning provided for by the provisions on
excecution proceedings. Information on the amount and components of remuneration, as well as the qualifications
achieved, shonld also be placed in the work certificate at the demand of the employee.

§ 2. The employee is entitled, within 7 days from receiving the work certificate, to submit to
the employer a request to correct the work certificate. If the request is refused, the employee is entitled,
within 7 days from learning abont the refusal to corvect the work certificate, to file a request with the labour court to
corvect the work certificate.

§ 3. If a labour court decides that the termination of an employment contract without notice through the fanlt of the
employee was in violation of the provisions of law on the termination of employment contracts in this manner, the
employer must include a note in the work certificate that the employment contract was terminated with notice from the

employer.

The Article 99. § 1. An employee has the right to claim for the redress of damage caused to him through
a failure of the employer to issue a work certificate in due time, or a failure to issue an accurate work certificate.

§ 2. The compensation referred to in [ 1 amounts to the remuneration for the period of being out of work for this
reason, but for not longer than 6 weeks.|...]

§ 4. The conrt decision on compensation in re

4.2.3. Termination of an employment relation without notice by the employee

The Article 55. [Termination of a contract without notice by an employee |

§ 1. An employee may terminate an employment contract without notice if a medical certificate has been issued declaring
a harmful effect of the work performed on the health of the employee, and the employer, within the period of time
determined in the medical certificate, fails to transfer the employee to another position appropriate for his health

condition and corresponding to his professional qualifications.



§ 1. An employee may also terminate an employment contract in the manner determined in § 1 where an employer has
committed grave violations of his basic duties towards the employee; in such a case, the employee is entitled to
compensation in the amount due for the notice period, and if the employment contract has been concluded for a definite
period of time or for the time of the completion of a specified task in the amount of the remuneration for the period of
2 weeks.

§ 2. A statement on the termination of the employment contract by an employee without notice must be in writing, and
must provide grounds justifying the termination of the contract. The provision of Article 52 § 2 applies accordingly.

§ 3. The termination of an employment contract for the reasons determined in § 1 and § 11 results in the same
consequences as those provided for by the provisions of law for the termination of an employment contract by the

employer with notice.

The employee has the right to terminate the employment contract without notice, when the
employer seriously infringes on basic employer's obligations towards the employee (the Article 55§
1" of the Labour Code). A qualified infringement on employee's privacy right may be such an
instance. The doctrine and judicial decisions indicate that in such a case proving the guilt of the
employer is insufficient, because the guilt must be deliberate or it must be the case of gross
negligence determined objectively. The employee's right to terminate the employment contract
without notice extinct within a month as of the date on which it acquired knowledge of the

termination's grounds (the Articles 52 § 2 and 55 § 2 of the Labour Code).

In case of successfully conducted employment agreement's termination employee has a right
to a strict compensation. It is constructed in the same way as a remuneration for
a notice period 30, thus the compensation equates remuneration for 2 weeks of work if an employee
has been employed for less than 6 months, 1 month if an employee has been employed for at least
6 months and 3 months if an employee has been employed for at least 3 years (the Article 36 of the

Labour Code).

30 K. Jaskowski, Komentarz aktualizowany do art.55 Kodeksu pracy w Komentarz aktualizowany do ustawy z dnia 26
czerwca 1974 r. Kodeks pracy (Dz.U.98.21.94)., Lex 2016.



5. Surveillance at work

5.1. Whether and in what forms the surveillance at work is allowed?

The Article 47 of the CRP provides that everyone shall have the right to legal protection of
his private and family life, of his honour and good reputation and to make decisions about his
personal life. These specific elements of the right to privacy justify the introduction of protection
against an interference in some aspects of private life of individuals under the CRP. However, the
right to privacy is not absolute and may experience some limitations. Such restrictions should be
adapted to the need arising from the rank of a protected interest. This is the legal ground for the
protection of privacy of an employee. An employee has the right keep certain information regarding

him/her in secret.

Moteover, under the article 11" of the Labour Code, employers are obliged to respect the
dignity and other personal rights of employees. However, in order to determine protected personal
rights we should refer to other legal act as appropriate catalogue of personal rights of each individual

(including employees) can be found in the Article 23 of the Civil Code.

On the other hand, we should remember that in accordance with the Article 94 point 2 of the
Labour Code, the employer is obliged to organise work in a way that ensures effective use of
working time and appropriate efficiency and quality of work. Therefore, it can be assumed that the
employer has the right to monitor and verify how employees perform their duties and how they use

company’s time and resources.

Modern technology allows employers to control workers in a wide range. However, certain
control methods faces numerous legal restrictions or even are prohibited under Polish law. It should
be highlighted that the current Polish legal system does not regulate directly nor comprehensively the
issue of employees monitoring in the workplace. The Ministry of the Interior, due to several formal
inquiries of the Ombudsman and the General Inspector for Personal Data Protection, attempted to
create the Monitoring Act which, which has never entered into force thanks to the lack of political

will.

5.1.1. Recording sound and picture and monitoring

The current national legislation does not prohibit the control of employees. At the same time,

there are no provisions directly specifying the places and circumstances under which the monitoring



by the employer would be allowed by the law. In addition, nothing in Polish legislation defines such
crucial aspects as the rights and obligations of employers monitoring employees at the workplace or
employees’ rights related to the issue of work monitoring. It should be also noted that even the
judicature does not indicate or define requirements or conditions under which the monitoring in the

workplace can be introduced and applied.

However, we can find residual provisions concerning video monitoring in other, non-labour,
legal acts that may be partially applied to employees. Video surveillance at and during work is often
based on the collection of data about employees, so it fits in the general concept of data protection.
Therefore, the implementation of such monitoring by the employer in the workplace requires

compliance with provisions of both protection of personal data and personal rights.

It can therefore be considered that the video surveillance of employees really is an example of
the processing of personal data within the meaning of the article 7 point 2 of the Act of 29 August
1997 on the Protection of Personal Data. However, according to the Article 23 paragraph 1 point 5
of the Act on the Protection of Personal Data, the processing is permitted only when it is necessary
to fulfil the legitimate objectives pursued by the data controllers (i.e. employers) and such processing
shall not violate the rights and freedoms of subjected person. Such wording of the data protection
provisions leads to the conclusion that the installation of video surveillance in the workplace does
not require the workers’ prior or follow up acceptance to exercise control in such form. The above
has been confirmed by the Minister of Labour and Social Policy in his reply from 9 November 2009

No 12970 to the interpellation regarding legal principles of installing monitoring in the workplace.

The data obtained through video surveillance, as it is subjected to the regime of the Act on
the Protection of Personal Data, must be propetly stored by the controller (i.e. by the employer).
According to the article 51 and 52 of the above-mentioned Act, the employer is obliged to ensure
appropriate technical and organizational security of information about employees obtained by
monitoring. The data should not be available to any unauthorised person. The employer’s failure to
comply with the obligations of the Act on the Protection of Personal Data is associated with criminal

liability.

Executing monitoring of employees, the employer should not to collect sensitive personal
data such as racial or ethnic origin, political opinions, religious or philosophical beliefs, religious or

party affiliation, health, genetic code, addictions or sexual life, conviction, judgment on punishment



and criminal fines and other decisions given in court or administrative proceedings. Therefore, we
should accede to the opinion that any form of employee’s consent cannot be considered as factual or
legal ground for the processing of sensitive personal data obtained during monitoring. In contrast,
the processing of the non-sensitive personal data shall be permitted provided that it is stored by the
data administrator (i.e. employer) for legally permitted purposes and that the rights and freedoms of

the data subject do not outweigh the justified interest of the employer.

Moreover, employees should be informed about the fact of installing monitoring equipment
and its purpose. The purpose of monitoring must adequately justify its introducing and at the same
time, it has to be clearly and directly indicated in the informing letter. However, it should be noted
that according to the National Labour Inspectorate, the monitoring cannot be installed in order to
check the quality of work of employees. The monitoring can be installed, for example, to ensure
safety, protect company’s secrets, reduce theft incidents or to protect against harassment (mobbing).
In addition, the measures taken must be proportional to the purpose of monitoring and the level of

risk threating the employer’s interest.

The labour law doctrine emphasizes that constant monitoring (systematic) without valid,
justified reason and only employed in connection with a particular purpose (e.g. control of the
employee suspected of distribution of pornography via the Internet) is generally inadmissible.

Naturally, it is also prohibited to use monitoring in toilets, changing rooms, etc.

In the event of work in telephone customer service it is permitted to record telephone calls
answered by employees in order to control their conscientiousness and diligence or to verify

customers’ complaints.

It is natural that the employer also wishes to protect his property and sensitive data. It has to
be emphasised that according to the Article 5 of the Act on the protection of persons and property,
the use of direct physical protection and technical security (e.g. cameras) is mandatory for such
workplaces as banks, telecommunications facilities and airports. We can also find more specific
regulations applied to the guards, as the above-mentioned Act implements direct obligation to equip

assurance bank vehicles in a system of satellite location monitored from the outside.

To sum up, due to the lack of proper legislation, informing employees about the extent to

which their behaviour is monitored and recorded should be the supreme principle. The work



regulations document or the Collective Labour Agreements can be considered as the best way to
both inform employees about monitoring and regulate basic rules of such control. Such practise may
eliminate any confusion or prevent conflicts related to the monitoring. Such form of control of
employees should be implemented only for the purposes connected with the employment

relationship.

5.1.2. Location tracking - GPS

In accordance with the Article 94 point 2 of the Labour Code, the employer is obliged to
organise work in a way that ensures full use of time at work and achievement of high performance
and quality of work by employees. Some measures used in the monitoring process allow employers
to fulfil the abovementioned obligations. Such tools as geolocation (e.g. GPS) may support more
efficient management of employees performing the field work (e.g. couriers, drivers, commercial

agents).

It should be noted that such form of control may by employed only during working hours.
Same action taken after working hours shall be considered as direct violation of employee’s privacy,
unless the employer has proper consent obtained from his employee (the Article 23 paragraph 1
point 1 of Act on the Protection of Personal Data). This strict rule is justified by a fact that
employees often use their company cars after working hours for private purposes. In such case, the
use of GPS without direct consent of an employee should be considered as a direct violation of his

right to privacy.

It should be also remembered that each employee should be informed about the GPS system
installed in any equipment he uses and about the fact and scope of data it collects. Such principle is
defined in the Article 24 of the Act on the Protection of Personal Data that regulates the so-called
original collection of personal data by data controllers. In such case, informing about data collection

has to be accomplished before the factual data collection.

The analysis of the Article 23 paragraph 1 point 5 of the Act on the Protection of Personal Data
leads to the conclusion that the employee’s acceptance to install the GPS system in the car is not
generally required, provided that the processing is necessary for the fulfilment of the legitimate
objectives pursued by administrators or data recipients and that the processing will not violate the

rights and freedoms of the data subjects. Such legitimate interest can be found in the article 22 {1 of



the Labour Code, under which the employer is entitled to control propetly carried out orders by the

employee.

5.1.3. Personal inspection

The inspection should be adequate and proportional to the intended purpose of the
employer. The acceptable objectives of the individual control should be subjected to strict legal
regulation so that its possible negative consequences did not outweigh the benefits of personal
control that the employer can execute. What is more, the personal control should not take any form
of preventive protection of the employer’s interests and it should be employed as a last resort (ultima
ratio) - only when less radical measures (e.g. monitoring) cannot be applied. In any case, any form of
inspection of employees cannot be used for obtaining information about their private life or other

spheres of non-professional activity (social, political, etc.).

5.2. Protection of personal data concerning health

The provisions of the Articles 23 § 1 point 1-5 and 27 § 1 and § 2 points 1-10 of the Act on
the Protection of Personal Data govern the issue of legality of ordinary and sensitive personal data
processing. According to the Article 27 § 1 of the above-mentioned Act, the sensitive data should be
defined as information concerning health, genetic code, addictions or sex life and data relating to
convictions, judgements on pe