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1. Describe what kind of casual or precarious working exists in your country (for example zero-hour
contract; platform workers or on demand) and how widespread it is.

Within an era of digitalisation, the ways in which individuals conduct their work has subsequently
changed. These changes to the labour market have enabled flexible working arrangements to
become more prevalent.! Whilst this can be seen as beneficial, the various forms of precarious work
that individuals enter into are insecure.?

New forms of business models have subsequently arisen due to the technological advancements
that have adapted the labour market. 3 For instance, over the past two decades atypical work has
become more prevalent.* Atypical working arrangements include non-standard forms of work such
as agency work, part-time work and zero-hour contracts.> Whilst the main feature of atypical work is
flexibility and casual working schedules, due to the changes in the labour market, these features are
common within typical forms of employment.® For instance, full-time employment has become
increasingly casual.’

Additionally, precarious work can include typical forms of employment, such as worker or employee.
The work is nevertheless precarious as a result of the working arrangements, for instance, employers
typically have a great amount of flexibility and are not obliged to provide workers with a set number
of hours or any work at all.®

Zero-hour contracts are another form of atypical work in the UK. Under this working arrangement,
individuals are not guaranteed a fixed number of hours per working week, they are typically called
upon to work when needed.® This working arrangement again highlights the amount of uncertainty
and possible financial detriment that employees suffer, compared to the benefits that employers’
experience. In 2020, over 1 million people described themselves as being on zero hour contract™.

Relatedly, the Gig Economy, which has created a supply and demand business organisation,*! has
given rise to the new form of platform workers. Platform workers are not a new phenomenon®? but
the increase of this form of work is noticeable. The Gig economy is described as a system whereby
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Apps provide customers with an individual who will perform the specific task.!® A fee is charged by
the platform, who then takes a percentage of this fee, and the remaining amount is paid to the
worker.* Due to the nature of platform work, the Courts have identified individuals working under
these arrangements as self-employed,'® whilst other Courts have recognised them as workers.%® This
issue still remains a point of contention and shall be discussed in further detail below.

Subsequently, as technology plays a crucial role in every aspect of each other’s lives, it can be
deduced that precarious work in the UK is very widespread. For instance, there are platform apps
catering for a myriad of services, such as food, travel, and laundry.'” A recent journalistic piece
highlights the prominence of precarious work in the UK, in which it states that the GMB Union has
found that a third of the UK workforce, or 10 million individuals are in precarious working
arrangements.'® More specifically, the Taylor Review (2017) stipulated that one fifth of people
working under zero-hour contracts in the UK are those in full-time education.® This figure is
significant considering that the Office of National Statistics published in 2016 that ‘1 in every 3
people, aged 18 to 24 [were] in full-time education.”?® Conversely, the Taylor Review (2017)
highlighted that there are limitations to the empirical data on the levels of precarious work in the UK
as there is a general lack of data on the prevalence of specific forms of precarious or atypical work.?

n u

2. Which type of legal relationship exist in your national law (“employee”, “worker”, self-employed,
other)? Explain whether these national categories fit with the definition of worker given by the
Court of the European Union (see preamble 8 of the Directive). Can you name typical instances
of precarious working in which the type of work contract has been questioned and/or created
conflicts (eg zero hour contract, platform worker)?

UK Employment Status Legal Definitions

By virtue of the UK’s employment law, only employees and workers are afforded rights. However,
the classification of these statuses has been widely criticised as ambiguous, counterproductive, and
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confusing.”2 Those who are employees have access to the full suite of employment rights, such as
unfair dismissal protections.

Section 230(1) of the ERA 1996 stipulates that an employee is an individual who has a contract of
employment.?® Further, this contract of employment is defined as a contract of service which can be
express or implied.?* The Act does not provide any further information as to what constitutes a
contract of service.” The judiciary therefore has a wide discretion in determining whether someone
has a contract of service.?® The irreducible minimum test has been largely accepted as the test that
will establish employee status, under which there must be mutuality of obligation, personal service
and control.?” These requirements have also undergone slight but nevertheless important changes
due to changes in the labour market, and the rise in casual employment relationships.

The requirement of mutuality of obligation concerns working in return for remuneration,?® and a
promise of future services.?® Regarding personal service, the position has altered in relation to the
presence of a substitution clause. Now, a substitution clause will not necessarily defeat a finding of
personal service if there are conditions attached to the autonomous right to substitute.°.

The statutory definition of worker status has caused some controversy. It is governed by s.230(3) of
the ERA, under which an individual will be a worker if they have a contract of employment3! or an
express or implied contract whereby they undertake work personally to an individual who is not
their customer or client.3 It is evident upon reading this definition that the requirements are akin to
those of an employee, thus this has proved problematic in determining an individual’s status with
sufficient certainty.?® The Courts have however formulated certain requirements which give rise to
worker status, these include integration and contractual nexus®* and personal service.

The rights afforded to worker status are a basic set of protections, for instance whilst workers are
protected by the National Minimum Wage Act 1998 and Regulations 1999, they do not have unfair
dismissal protections.

Individuals who are self-employed have been defined as independent contractors.?® The self-
employed are those who operate their own business, are free to work as they please and are not
under the supervision of a higher authority.?® There can be some protection for self employed when
it comes to equality law and health and safety.
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With regards to the precarious working arrangements in the UK, they are not specifically referred to
in the legislation. Thus, they often do not fit within the ambit of employee or worker.3’ Individuals in
precarious working arrangements, such as platform workers are typically defined in their contracts
as self-employed due to their apparent freedoms and discretions.3® However, in practice, such
workers have been falsely classified as self-employed. Subsequently, these discrepancies in relation
to an individual’s true status has created a vast amount of litigation.

‘Worker’ status at EU level and UK law

The Court of Justice of the European Union (CJEU) has highlighted that individuals who may be self-
employed at national level, may nevertheless fall within the scope of worker at EU level if their
status classification is false.?® In the case of B v Yodel Delivery Network Ltd, the Court referred to
workers as individuals who, ‘for a certain period of time, perform services for and under the
direction of another in return for which he receives remuneration’.*® Additionally, the Court notes
that those who are the recipients of the specific task must not be clients or customers of the
workers.* This definition confirms the Courts previous definition of worker as provided for in
Lawrie-Blum v Land Baden-Wurttemberg.*?

Preamble 8 of Directive 2019/1152 on Transparent and Predictable Working Conditions in the
European Union, makes specific reference to the status of precarious workers.*® This is a notable
difference to the statutory definitions of worker and employee in the UK. It provides that on
demand, intermittent, platform, and atypical workers can be protected by the Directive in the
instance of sham or bogus self-employment classifications.* The Directive has explicitly stated that
those who have been falsely declared self-employed by their employer will be provided with the
protections governed by the Directive and will have an employment status.*

In the UK, no such legislative reference has been made with regards to sham self-employment
classifications. Thusly, whilst the CoJEU’s definition of worker is akin to the UK definition, in that an
individual must perform work personally and work under the authority of another, a worker in the
UK must work under a contract of employment,* or a contract where they perform work
personally.*” Despite these difficulties, the UK legislation has not been amended, thus it has not
widened the ambit of the concept of a worker or employee so as to include atypical and precarious
workers.

As in the aforementioned, precarious workers are typically defined as self-employed. Whilst some
workers are genuinely self-employed, there have been instances where employers will purposely
formulate their worker’s contract in such a way, so as to preclude them from having access to
employment rights.*® Accordingly, it has been imputed that the flexibility provided by precarious
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work lies mostly with the employer or business rather than those performing the work.* As a result
of the uncertainty and the ambiguity pertained in relation to the true employment status of
precarious workers, this area has been heavily litigated upon. Whilst the judiciary has attempted to
provide guidance on this area, the subsequent decisions has led to further confusion and
inconsistency.

Employment Status Litigation: some issues

Individuals who work under zero-hour contracts have also come before the Courts to enquire about
their employment status to access rights such as the Working Time Regulations 1998 and the
National Minimum Wage Act 1998. Interestingly, the Taylor Review (2017) noted that those working
under zero-hour contracts were living in poverty, largely due to the no guarantee of hours or work
and the absence of a national minimum wage.>! Subsequently, cases are brought against their
employers alleging that the reality of their employment relations do not reflect their alleged self-
employment.

In Harpur Trust v Brazel [2019], it was argued that zero-hour contracts prevent mutuality being

t.>2 The claimant

established, thus, the individual could not have a contract of work or employmen
was working under a permanent zero-hour contract, thus the contract was ongoing for several
years.> Therefore, although the work was intermittent, the Court concluded that mutuality of
obligation was present as the contract illustrated a commitment by the employer to provide work
and the employee to accept it.>* Subsequently, the individual was not self-employed and was

therefore entitled to the requisite holiday pay as governed by the Working Time Regulations 1998.°°

The Taylor Review (2017) in addressing zero-hour contracts stipulated that employers ‘should be

more forward thinking in their scheduling’>®

rather than constantly employing a workforce that are
working under zero-hour contracts. The Review emphasises that the Government must prevent the
possibility of flexibility being abused by employers.>’ It is recommended that the Low Pay
Commission should implement a higher national minimum wage for individuals working under zero-
hour contracts.>® However, this has not been pursued and individuals continue to be vulnerable to

exploitation when working under these contracts.

Correspondingly, cases have been initiated concerning bogus self-employment with regards to
platform workers. Platform workers are not, like zero-hour contracts, included within statutory
employment protections. Whilst the Courts in interpreting worker and employee status in these
cases have attempted to align the law with the ever-evolving labour market®?, the judgments have
caused further controversies and unfortunate outcomes. However, the Court of Appeals judgment in
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Uber BV v Aslam [2018], offered a glimmer of hope in reaffirming that the claimants were workers
for the purposes of section 230(b) ERA 1996, and had access to the national minimum wage.® The
Court and previous Tribunals were concerned with the ways in which Uber constructed their
contracts so as to prevent itself from having any employer responsibility.®! The platform even argued
that if there were an employer, it would be the customer.®? The Court followed the line of enquiry in
Autoclenz v Belcher by analysing the reality of the employment relationship.®® In reality, to ensure a
high quality when services are provided, Uber provided customers with the opportunity to review
their driver.®* If the driver received negative reviews the individual would no longer be able to access
the app.®® Additionally, tips were not allowed, and Uber would receive between 10% to 20% of the
total fee charged.® Subsequently, individuals are provided a small fee for their services. These
circumstances ultimately gave rise to worker status, as the workers were economically dependent
on these platforms.

Conversely, where the contract contains a substitution clause, both the domestic Courts have
departed from the stance adopted in worker status cases in relation to the definition of workers in
cases of trade union membership. In Independent Workers Union of Great Britain v Roofoods Ltd (t/a
Deliveroo), the claimants brought a claim as individuals working for Deliveroo were denied collective
bargaining rights contained in the Trade Union and Labour Relations (Consolidation) Act (TULRCA)
1992.%7 It was held that as the contract contained a substitution clause, there was no personal
performance of work.®® The individuals concerned did not satisfy the definition of a worker as
provided for in section 296(1) of TULRCA 1992, therefore, the trade union could not apply for the
statutory recognition procedure necessary to bargain collectively.®® The Union appealed claiming
that Article 11 of the ECHR Freedom of Association had been contravened, but lost. The case is
currently before the Court of Appeal and has caused a great amount of controversy, as it shows how
inserting a substiution clause in a contract can remove the employee or worker label.

The ColJEU in B v Yodel Delivery Network Ltd [2020] adopted a similar stance to the judgment
above.” The worker in question was a delivery driver who worked exclusively for Yodel.”* Their
contract specified that they were self-employed and it also included a substitution clause.”
However, this clause was arguably not unfettered, as the substitute had to have the same skills as a
Yodel courier.” Moreover, if the substitute omitted from doing all deliveries or did not act in
accordance with the platforms standards, the worker would be liable for this.”* However, the
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contract stipulated that Yodel is not their exclusive platform.” The Court thus noted that the
claimant had a large amount of freedom concerning their working schedule.”® Regarding the
conditions attached to the substitution clause, it was held that these were merely necessary
standards and thus, the worker still had a wide discretion in determining who they could choose to
substitute.”’

Subsequently, in the UK a vast majority of platform workers and other precarious workers fall
outside the ambit of worker and employee status and the rights afforded to them. The ‘new forms of
control’’® that these new business models hold over their workers are not sufficiently regulated in
the UK.” Employers use precarious working arrangements far too frequently, instead focusing on
the economic benefits to the detriment of their workers.® Additionally, as evidenced in the above,

the UK legislation does not ‘meet the needs of a modern labour market.’®

3. The Directive requires in articles 4 and 5 that specific information are provided to the workers
within a specific period of time. To what extent does your national law already comply with those
requirements?

If the employer does not provide the relevant information or not on time, what are the remedies
available to the worker or other actors? Would the workers described in question 1 qualify to receive
this information?

Following article (4) of the directive, member states must ensure that employers provide workers with
specific information regarding ‘essential aspects’ of their employment. Such information includes: the
‘identities of the parties’ to the contract, the ‘date of commencement of the employment
relationship’, and details of ‘formal requirements and notice periods’ that are to be observed by the
employer and the worker. Subsequently, article (5) provides certain timeframes under which this
information is to be delivered; important matters that have immediate effect on the worker should
be provided within a period from the worker’s ‘first working day’ to the ‘seventh calendar day’, and
other information must be given within ‘one month of the worker’s first working day’. The above
provisions are supplemented by article (3), which explains that information pursuant to this directive
must be given in some form of writing that is accessible to the worker®?.

Considering the extent to which the UK already complies with these requirements, the national law
does observe the EU directive, by way of requiring employers to provide employees and workers with

75 ibid.
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a ‘written statement of particulars’. This is a duty imposed on employers to supply employees and
workers with a statement containing the principal terms and conditions applicable to their contract of
employment, which is important in providing individuals with clarity as to the exact nature of their
employment relationship.

This requirement is entrenched in section 1 of the Employment Rights Act 1996%* and came into force
as a result of EC Directive 91/533, which has now been repealed in place of Directive 2019/115. Both
directives aim to provide employees and workers with improved protection in the workplace to avoid
uncertainty about their terms of work, and to create ‘greater transparency and competitiveness’ in
the labour market’®>. Examples of the information that an employer must provide include the ‘names
of the employer and employee, ‘the date when the employment began’, and specific details regarding

an employee’s entitlement to benefits such as ‘holiday pay’®.

Many employers satisfy the
requirement of supplying a written statement of particulars by providing employees with a written
contract of employment, requiring them to sign a document that serves both purposes. In practice,
this has allowed employees to discover details of the terms of their employment at much earlier stages
of their work, giving them ample opportunity to negotiate about any particular aspects of their role at

the time the contract was entered into.?’

The written statement of particulars does not have the same legal effect as an individual’s contract of
employment, because the contract is a document that is supposedly agreed upon by both parties to
the employment relationship, with the employee signing the contract to confirm this mutual
understanding. Contrastingly, a written statement of particulars is usually a document construed as
being handed to the employee or worker, so it merely offers persuasive evidence of an employer’s
view of the governing terms of the employment relationship, and is not legally binding. Echoing the
pronouncement in System Floors (UK) Ltd v Daniel,® a written statement of particulars provides ‘very
strong prima facie evidence of what were the terms of the contract between the parties’, but it does
not constitute a ‘written contract between them’, nor does it operate as ‘conclusive evidence’ of the
employment relationship.®

Until recent reforms developed by the Good Work Plan in April 2020%°, UK law provided a relatively
‘weak and ineffective’ means for achieving the directive’s objectives, which prevented employees and
workers from being well-informed of their employment relations®. This resulted in two primary
limitations; firstly, the written statements did not have to be provided by the employer until two
months after the commencement of the individual’'s employment, which did not help potential
employees or workers make an informed decision about whether or not to accept their appointment.
This issue has now been rectified, and as per the Employment Rights (Employment Particulars and

83 Department for Business, Energy and Industrial Strategy, Good Work: the Taylor Review of Modern Working Practices
July 2017, Chapter 5.

84 ERA 1996.

85 European Commission, ‘Employment, Social Affairs & Inclusion: Working Conditions’

< https://ec.europa.eu/social/main.jsp?catld=706&langld=en&intPageld=202> accessed 18/01/2021.

8 ERA 1996, s1 (3) (4).

87 Collins, Ewing & McColgan, Labour Law (Law in Context) (2" Edition, Cambridge University Press 2019).

88[1982] ICR 54 (EAT).

89 1bid.

%0 Industrial Strategy, Good Work Plan (Cm 9755, 2018) (Good Work Plan)
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment data/file/766167/good-work-
plan-command-paper.pdf> accessed 22/01/2021.

91 Collins, Ewing & McColgan



https://ec.europa.eu/social/main.jsp?catId=706&langId=en&intPageId=202
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766167/good-work-plan-command-paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766167/good-work-plan-command-paper.pdf

10

Paid Annual Leave) (Amendment) Regulations 2018°%, employers must provide written particulars on
the first day of an individual’s employment.

The second limitation is that prior to April 2020, the right to a written statement applied only to
individuals with employee status and whose employment was to last for one month or more. The
extension of the right means that employers must now provide written statements to all workers, not
just employees, which has allowed for the possibility of member states ‘rigidly policing the national
definition of a worker’.®® This duty also extends to casual workers and zero hours workers, and the
right to a written statement now applies to all fixed-term workers, regardless of the length of their
contract. Individuals who identify as self-employed are not entitled to a written statement of
employment terms, thus they are outside of the scope of protection of the directive.

Overall, such changes were introduced to widen the scope of the section 1 duty to cover all individuals
who work under a ‘contract of employment or any other contract to do or perform personally any
work or services for another party to the contract... whose status is not that of a client or customer’,**
as well as to provide more certainty to individuals so that they have a better understanding of their

employment terms and relationship with their employer.

Article 5 (2) of the EU directive allows member states to develop templates and models for the
documents containing the relevant information to be given to employees and workers. Accordingly,
employers in the UK are permitted to use other incorporated documents, such as collective
agreements and staff handbooks, in order to provide workers and employees with more details of the
terms of their employment. As per section 2 (2) and (3) of the ERA 1996, employers are not required
to provide employees with copies of such information, but they merely have a duty to ensure that
employees and workers have a ‘reasonable opportunity’ of reading those documents during the
course of their employment, or the documents must be made ‘reasonably accessible’ in some other
way®. Since a written statement of particulars can only be properly understood by reference to these
other documents, this makes it quite difficult to satisfy the requirement under the directive, as
national law permits employers to merely make reference to such documents without having to
formally include them within the written statement. However, only certain restricted information can
be provided in secondary documents. Following section 2(2) and (3), such information can only be
those listed in section 1 (4)(d) (i) to (iii) (j) and (I), which includes entitlement to holidays, training and
other information relating to an individual’s incapacity for work due to sickness or injury. This
information must be given no later than two months after the beginning of an individual’s
employment, even where the employment ends before that date.”® Analysing the results of the
‘Workplace Employment Relations Survey 1998, it was found that in around 93% of establishments
with ten or more employees, employers do provide their employees with essential information
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regarding their terms of employment as required by legislation, either on appointment of the
employee, or shortly afterwards .7

If an employer does not provide the relevant information to an employee or worker, or fails to do so
on time, a remedy can be obtained under section 38 of the Employment Act 2002%. This provision
states that the employment tribunal will make an award of the ‘minimum amount to be paid by the
employer to the worker’ if the tribunal finds ‘favour with the worker’s circumstances’ and the
employer is in ‘breach of his duty’ to provide a written statement of particulars required by section 1
of the ERA 1996. Consequently, the employer will be ordered to pay the employee two weeks’ pay,
(subject to the statutory cap on a weeks’ pay). If the court finds it ‘just and equitable’ in all the
circumstances, then they have the discretion to award individuals a higher value of monetary
compensation; this equates to four weeks’ pay, again subject to the statutory cap. If the court find
there are exceptional circumstances under which it would be unjust and inequitable to make an award
against the employer, then none will be made. However, asserting a stand-alone claim that the
employer failed to provide a written statement of employment particulars or provided one that failed
to adhere to the legislative requirements will not afford financial compensation to an employee or
worker; the employee can only refer to a tribunal to determine what particulars ought to have been
included or referred to in the statement. Once the tribunal has determined this, the statement will be
deemed to have been given to the employee by the employer in accordance with the tribunal's
decision.

4. Does your national law (statutes or collective agreements) have rules on probation? If yes, what
are they and is there a maximum?

Is it possible to deviate from that by collective agreement or individual contracts? (see article 8 of the
Directive)

Following section 1(6)(a) and (b) of the ERA 1996, a probation period can be understood as a period
specified in the contract of employment or other worker’s contract between a worker and employer
that commences at the beginning of the employment, and is intended to enable the employer to
assess the worker’s suitability for employment. It is a trial phase of employment, during which an
individual’s employment is subject to them satisfactorily completing certain job requirements.
Therefore, probation is a contractual issue in the UK rather than one regulated by statute. Since it can
be quite difficult for employers to acquire all the necessary information in advance about an
employee’s capability and motivation for a particular role, probation periods allows employers to
assess a potential employee’s suitability of a role after having given them first-hand experience
working for the company or organisation; simultaneously, this allows the employee to decide whether
or not they like the nature of the work involved in their employment.

97 W. Brown, S. Deakin, D. Nash and S. Oxenbridge, The Employment Contract: From Collective Procedures to Individual
Rights (Cambridge: ESRC Centre for Business Research, Working Paper 171, 2000).
%8 Employment Act (EA) 2002.
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Probation periods bestow upon employers the ‘explicit contractual right’ to terminate an employee’s
contract of employment if they deem them to be unfit for a position.®® However, it is not an absolute
right, since employers would still have to comply with statue on provisions concerning unfair dismissal
rights; an employee has the right not to be unfairly dismissed by their employer'®. Article 8 of the EU
directive imposes a mandatory limit of six months on probation periods; moreover, in the case of
fixed-term employment relationships, member states must ensure that the length of the probationary
period is ‘proportionate to the expected duration’ of the contract and the specific ‘nature of the work’.
Nevertheless, subsection (3) of the article does allow employers, on an exceptional basis, to insist on
longer probationary periods where such extensions are ‘justified by the nature of the employment’ in
question, or in the best interests of the worker. Thus, the directive affords a certain level of flexibility
on employers when it comes to determining the duration and purpose of probationary periods.

On the other hand, in the UK, there is no set law determining the particular length of a probationary
period, meaning that there is no maximum unlike the directive; rather, it is at the discretion of
individual employers and dependent on the common practices of each organisation. However, under
section 1(ga) of the ERA 1996, employers must give employees and workers details about the specific
conditions and duration of any probation period. The most common period for probation in the UK is
ten to twelve weeks, although employers may provide longer periods for jobs that require higher
skillsets and for employees who work for larger firms. Accordingly, employers ascertain the length of
a probation period by having regard to a variety of different factors specific to the employee’s job
description, and there is a general expectation that employers will be reasonable when coming up
with a decision. Typically, a probation period in the UK lasts no longer than six months, and if an
employee is moving into a new post internally, the period is around three months. It is possible for
employers to extend or deviate from an employee’s probation period, but any such changes must be
communicated with the employee and also contained within their individual contract of employment;
there must be a specific term in the contract which stipulates that the employer can extend a
probation and explains the circumstances in which they can do so. Again, there is so specific law
limiting the extension of probation periods, but an employer is required to set out the terms of the
extension in writing.1%

5. Are there rules in your national law preventing employees from having more than one job in the
context of precarious work? If yes, on what grounds? (see article 9 of the Directive)

A major problem facing such individuals undertaking precarious work is presented by the fact that
if an employer does not promise any particular level of work, then an individual’s income may vary
from week to week, and may in fact be zero in some weeks, making such a relationship difficult for

102 0One such response to this reality is for an individual to

an individual to manage financially
supplement their income by secondary employment, however such action may be met by an

employer who may include a so called ‘exclusivity clause’ in the party’s contractual agreement

99 Collins, Ewing & McColgan.

100 ERA 1996, s94 (1).

101 First Practice Management, ‘Everything you need to know about Probationary Periods’,

< https://www.firstpracticemanagement.co.uk/blog/posts/everything-you-need-to-know-about-probationary-periods/>
accessed 26/01/2021.

102 ACL Davies, Employment Law (Pearson Education Limited 2015), 121.
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which stipulates that an individual must offer their services exclusively to that employer and may
not work elsewhere®,

Following the UK governments consultation on Zero Hours employment contracts (“ZHC”) in
201314 which highlighted exclusivity clauses as an area of these contracts which may be misused
to exploit individuals and fundamentally undermine the choice and flexibility that they purport to
permit'®, legislation was introduced in the UK from 26 May 2015 by s153 Small Business,
Enterprise and Employment Act 2015 which, in inserting a new s27A into the Employment Rights
Act 1996 (“ERA”), made any provision of a ZHC unenforceable against a worker if it prohibits the
individual from doing work or performing services under another contract'® or prohibits the
individual from secondary employment without their employers consent®’. The Exclusivity Terms
in Zero Hours Contracts (Redress) Regulations 2015 (“ETZHC Regulations”)'® were further
introduced pursuant to section 27B ERA, to provide those workers working under a ZHC with
protection from being subjected to any detriment by an employer for breaching an unenforceable
provision of a ZHC under section 27A(3) ERA®, with such a right enforceable by the right of an
individual working under a ZHC to bring a complaint to an Employment Tribunal*!. Should an
individual working under a ZHC be classed as an ‘employee’, rather than a ‘worker’, the ETZHC
Regulations further provide protection in regarding any dismissal made by an employer for the
reason of an individual breaching an unenforceable provision of a ZHC under section 27A(3) ERA!!
as automatically unfair for the purposes of Part X ERA.

6. When workers have fluctuating hours, is there a time limit whereby they should be made aware
of their shifts or working hours? If this is not done, is the employee allowed to refuse to work or
entitled to compensation? (see article 10 of the Directive)

The stereotypical contract of employment demonstrates a relationship whereby the employer
bears the risk; entitling an employee to his or her wages provided that the relevant employee is
ready and willing to work, even if the employer does not direct the employee to perform any work
due to a shortfall''2. However, the approach of the on-demand contract is somewhat antithetical,
with the employer shifting the risk back onto the worker by expressly providing that the worker
will only be paid for the hours worked when their services are required, as unilaterally dictated by
the employer, and not for a regular number of hours!'®. From an economic perspective therefore,
such contractual arrangements provide for the ultimate form of flexible working for an employer,
whereby the employer declines to stipulate or guarantee any set amount of working hours, but
requires the individual to be available and ready to undertake such work as is offered, even at the

103 |bid.
104 Department for Business, Innovation & Skills, ‘Consultation: Zero hours employment Contracts’ (19 December 2013)

<https://www.gov.uk/government/consultations/zero-hours-employment-contracts> last accessed 26 January 2021.

105 |bid, 13.

106 527(3)(a)

107 527(3)(b)

108 5] 2015/2021.

109 Regulation 2(2).

110 Regulation 3(1).

111 Regulation (2)(1).

112 Hygh Collins, K.D. Ewing and Aileen McColgan, Labour Law (2" edn, CUP 2019), 264.
113 |bid.
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shortest of notice!, potentially leading to an abusive contractual relationship hereby such
individuals may be left hanging around their place of work waiting for work, but not actually
working and therefore not earning any money, without the contractual or statutory recourse to

compensation®?®,

However, in light of the concerns raised particularly with such on-demand contractual
relationships, the previous UK government commissioned the Taylor Review which, as reported in
2017, considered ways in which statutory coverage could be improved to tackle such exploitative
practices!!®. Here, recommendation was made that workers employed under such on-demand
contractual relationships should have a right to be able to make informed decisions about the work
that they do, to plan around it, and to be paid compensation for shifts cancelled by employers at
short notice'. Further consideration has also been given to a range of penalties designed to
punish employers who schedule work at late notice, or who offer work only to cancel it at the last
minute!'®, However, to date, any such legislation has unfortunately not been introduced, meaning
that in reality, an individual working under an on-demand contract has the recourse to protection
only through the non-enforceability of an exclusion course in his or her contract with the relevant
employer, and then the subsequent undertaking of secondary employment in order to sustain their
livelihood.

7. If your country allows on demand contract, is there legislation which specifically tries to avoid
abuse of this form of casual working (such as limitation on the use and duration of on demand
contract or presumption that there is an employee relationship / contract of employment)?(see
article 11 of the Directive)

The UK permits on-demand contract, as seen through the use of Zero Hours Contracts (“ZHC’s");
itself describing this employment relationship as one in which the employer does not guarantee an
individual any hours of work, instead offering an individual work when it arises, and whereby that
individual can then either accept the work offered to them or decide not to take up the offer of

119, Whilst this relationship is reflective of the UK’s national strive towards a

work on that occasion
flexible labour market'?, establishing a position whereby the demand for an employer’s services

can be met with the exact labour requirement to fulfil such demand (notably in sectors of the

114 1an Smith, Aaron Baker and Owen Warnock, Smith & Woods Employment Law (14t edn, OUP 2019), 66.

115 Collins, Ewing and McColgan, 264.

116 Matthew Taylor, ‘Good work: the Taylor review of modern working practices’ (11 July 2017)
<https://www.gov.uk/government/publications/good-work-the-taylor-review-of-modern-working-practices> last accessed
27 January 2019; Smith, Baker and Warnock, 82-83.
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economy where such demand fluctuates or is seasonal), in reality it is a relationship which is
generally open to abuse by a willing employer!??,

The main problem faced by individuals working under such on-demand contracts is that their
employment status is uncertain!?2. However, as there no specific statutory intervention which tries
to avoid an employer’s abuse of a ZHC in the UK, protection is therefore individually enforceable
on the facts of the specific relationship, applying the ordinary principles of the law!%. Whilst when
an individual is at work, it is strongly arguable that they are in fact an ‘employee’, and therefore
entitled to the full protection of UK employment law, in practice however, it is unlikely that
someone working under a ZHC would be able to establish ‘employee’ status over the long term, as
the employer does not promise any particular level of work, and as such there is no ‘mutuality of
obligations’?*. This test, as established in O’Kelly v Trusthouse Forte plc'?*, looks at whether the
course of dealings between the parties demonstrates sufficient such mutuality for there to be an
overall employment relationship!?®; on the facts denying casual waiters the ability to prove
‘employee’ status due to the lack of obligation on the employer to offer work, or on the waiters to
undertake the work if offered. Whilst this approach has been criticized for creating an ability for
the employer to evade employment rights'?’, the test was subsequently approved in Carmichael v
National Power plc'?, whereby ‘mutuality of obligations’ was determined by the House of Lords
(now Supreme Court in the UK) to be an “irreducible minimum?” to the establishment a contract of
employment!? and used to deny ‘employee’ status. Whilst possible remedies to this principle have
evolved to cover instances where on demand contract is being misused, particularly by the finding
of ‘umbrella’ or ‘global contracts’ by the Employment Tribunal, as demonstrated in St Ives
Plymouth Ltd v Haggerty®° where whilst the relationship was contractually casual, an overall
contract of employee status had evolved over the whole period due to the conduct of the parties,

fundamentally this is a fact-specific issue in the face of the overarching rule3,

Where an individual works under an on-demand contract and cannot prove ‘employee’ status,
there is a fallback question as to whether they may be able to establish the lesser ‘worker’ status in

132 and rights provided

order to qualify for limited protection, such as the national minimum wage
under the Working Time Regulations 19983 (which transposed the EU’s Working Time

Directive'®)>; a much-debated issue for such individuals working under an on-demand ZHC in the
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so-called ‘gig economy’. Here, digital platforms present themselves, not as the employer, but
instead as a platform which puts workers in touch with customers, charging a fee for this a service.
As such, these platforms permit workers to have a succession of one-off jobs with no guarantee of
any future work, instead relying on the customer to facilitate several managerial functions of which
would usually constitute the standard employment relationship, including the determination of
hours of work and performance management activity through the leaving of reviews on respective

mobile phone apps?®.

Such a relationship presents two main challenges. Firstly, the workers providing such platform-
based services generally possess the stereotypical features of a genuine individual contractor due
to being in business on their own and being in control of their own hours of work, and therefore
appear likely to fall out of scope of the entirety of employment law protection, and secondly, the
platform may contest that it is even an ‘employer’*®’. Whilst some advancements can be seen in
Uber BV v Aslam?3, where the Employment Appeal Tribunal rejected both of these arguments in
holding that it was open to the Employment Tribunal to follow the power sanctioned by the
Supreme Court in Autoclenz v Belcher'*® to look behind the contractual documentation and into
the reality of the relationship and find that the Claimant Uber taxi drivers were indeed ‘workers’
because the true nature of the relationship was not that as set out in the contract'®’, the
difficulties in this area are demonstrated in Independent Workers’ Union of Great Britain v
Roofoods Ltd t/a Deliveroo®. Here, a trade union could not seek statutory recognition for
collective bargaining purposes on behalf of Deliveroo delivery riders as a substitution clause in the
contract which negated the necessary elements of personal service meant that the riders could not
be considered ‘workers’ for the purposes of the Trade Union and Labour Relations (Consolidation)
Act 19924,

The only legislation in the UK to avoid abuse of the on-demand contract has therefore been limited
to the unenforceability of on exclusivity clauses pursuant to s27A ERA, and the protection from
detriment and dismissal by an employer for breaching an unenforceable provision of a ZHC under
the ETZHC Regulations. However, there is no limit to the use of such contracts and nor is there a
presumption of a contract of employment. The decision as to employee/worker/self-employed
status is subject to the terms of the individual contract, and if challenged, is done so on an
individual basis, with a decision made based upon the specific factual matrix.

8. Do the rules on probation, having more than one job, time limit for changing working hours and
avoid abuse of on demand contracts address the core problems of the atypical workers?

The legislation against exclusivity clauses does not address the more core problems of atypical
workers!®, Firstly, it applies only to zero hours contracts defined as contracts of employment or as

136 Collins, Ewing and McColgan , 240-241.
137 |bid, 241.

138 [2018] IRLR 98.

13912011] ICR 1157.

140 Smith, Baker and Warnock, 67-68.
141[2018] IRLR 911.

142 Smith, Baker and Warnock, 68.
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worker contracts. However, as demonstrated, those working particularly within the ‘gig economy’
have uncertain employment status and may well fall out of the scope of employment law
protection in its entirety; the law in its current form therefore does not protect those most
vulnerable individuals from exploitation!. Secondly, and most pertinently, the law fails to address
the wider problems associated with such on-demand contract, particularly the requirement of
establishing ‘mutuality of obligations’**>. The argument that such precarious workers who are
working without a binding contract are less subordinated than those in permanent jobs due to the
inherent flexibility of such a relationship is a fallacy; in practice these individuals are especially
vulnerable to exploitative conditions of employment via an impermeant contract that still presents
a reality of control by the employer!*®. Finally, the failure of the law to deal with any time limit for
changing working hours means that an employer does not need to ban an individual from taking
other work, for the individuals own availability will act as a detriment to being able to accept work
when it is offered by the employer'¥’,

Whilst the Taylor Review!*® has recommended a clearer legislative approach to employment
status, alongside renaming ‘workers’ as ‘dependent contractors’ to better distinguish ‘employee’
and ‘worker’ status and their attributable rights'*°, it should be seen as a missed opportunity®*°, for
the legislation still does not accurately define the contractual relationship of those working under
on demand contracts, leaving the questions of status to common law tests which unfortunately
reflect the bargaining power of the employer.

v

9. Can temporary, on demand or casual workers request a transfer to a more secure or
permanent form of working? If yes, what are the conditions and types of contracts available?
According to the directive workers should be given the option to be provided with a more secure
and reliable employment contract, as a key objective of the Directive is to encourage predictability
within employment.’>! Further, under Article 35 Member States should make sure that suitable
actions are implemented, to ensure that any form of abuse can be prevented where possible.?>?

Recital 35 presents examples of how member states should enforce measures, to avoid
unpredictability for workers:**® ‘Such measures could take the form of limitations to the use and
duration of such contracts’. Additionally, the rebuttable presumption of an existent employment

contract or alternatively an employment arrangement with a guaranteed number of paid hours.*

144 |bid; see Collins, Ewing and McColgan, 242.
145 1bid, 121.
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Additionally, workers with six months of employment have the right to ‘request’ to transfer to a
more secure and certain form of working schedule.’® This demonstrates how workers with less
security like those with zero hour, on demand and temporary contracts can transition to a more
permanent role, thus more transparent and predictable as the directive aims to be.

In the UK, temporary, on demand and casuals do not currently have a right to request a transfer to a
more secure of permanent form of working. This is only possible if an individual is under a fixed term
contract under the Fixed Term Employees Regulation.'®® So far, the UK has not provided this type of
protection for the kind of workers considered by the Directive.

However, a new right to request a more predictable working arrangement after 26 weeks of service
was being proposed by the government following the Taylor Review!’. This is being envisaged in a
suite of reforms considered by the current government under the Employment Bill 2019. This new
proposed right is ‘aimed at those engaged under contracts with variable and unpredictable hours,
such as zero-hours employees’®®®, This was the subject of a 2019 consultation*®, for which the

government response has not yet been published.

10. What changes do you anticipate from your national legislator in order to comply with the
Directive?

The Transparent and Predictable Directive is required to be implemented by Member States, by
August 2022. Therefore, the UK would need to consider whether the provisions of the directive that
are not already implemented to be reflected in UK employment legislation. Yet, the substantial issue
remains that the United Kingdom (UK) has now left the EU and the transposition deadline is after the
UK have exited. This indicates that the UK (United Kingdom) would no longer be required to comply
with (EU) law, as the UK has now left the EU.

However, the UK does already cover some rights that are included in the directive, as the rights are
mentioned in the Employment Rights Act. The Directive indicates that employees have the right to
be informed of their rights and obligations of the working relationship at the start of employment.?¢°
This has been covered in answer three.

Moreover, the Taylor Review was a national effort to perceive how employment law can protect
workers that are not safeguarded under UK employment law, such as on demand workers.'®! This
included assessing employment quality and observing whether job security and predictability of
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working hours for zero-hour contracts was possible.®? Therefore, the Taylor Review was beneficial,
as it presented the gaps in the current employment law.

Nevertheless, the UK employment law does not currently reflect proposals made by the Directive.
Firstly, current employment law in the UK has not included the employer needing to state the
number of guaranteed paid hours and the days which workers could be required to work.'® The
legislation also does not consider the ban on probation exceeding six months and compensation for
assignments that are cancelled after a reasonable deadline.®*

Furthermore, the employment law in the UK does not consider how if the employers use on demand
or similar contracts, they must presume an employment contract with a minimum number of paid
hours.' Therefore, the UK does not represent all of the provisions suggested by the directive.

Yet, the Taylor Review did illustrate support for consideration of guaranteed pay and hours,

166 Additionally, the Good Work Plan did make suggestions in

transparency and zero-hour contracts
how to implement the Taylor Review for example recommendations to introduce the right to
reasonable notice of work schedule and compensation for shift cancellation.'®” Therefore, the Good

Work Plan did consider some aspects that have not been implemented by the directive. 168

Therefore, some of the provisions contained in the directive have not been contemplated by UK
employment law however there is an employment bill that will be put before Parliament. This bill
will include measures to inform employees about rights, a new right to a more predictable and
stable contract after 26 weeks of service (as discussed above).
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